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~ Legal Issues and Solutions When Writing about Real People ~

When writing a memoir, narrative nonfiction, a novel based on a true story (your own or
someone else’s), or anecdotes in a nonfiction book, you need to be aware of the legal issues
involved.

Writers don’t get sued very often—and thanks to the First Amendment, when they do,
they usually win. But even if the odds are that you’d end up victorious, do you really want to risk
it? A lawsuit can cost you thousands of dollars in legal fees, even if the case gets dismissed. And
if you end up in court, that could lead to bankruptcy, even if you win.

Many writers assume that their publishing company will protect them. But when you sign
a contract with any publisher, you allege that your work will not defame anyone or invade
anyone’s privacy—and you agree to indemnify the publisher in the event of a lawsuit against
your work. The onus is on you to deal with any legal troubles.

So what can you do to protect yourself? Your best defense is to understand—before you
publish your work—the legal issues that apply when you’re writing about real people. The main
areas of concern are defamation and invasion of privacy.

Defamation

Black’s Law Dictionary defines defamation as “the offense of injuring a person’s
character, fame, or reputation by false and malicious statements.”*

Defamation comes in two forms: libel and slander. Libel occurs when you publish a false
statement that injures another person’s reputation. Slander occurs when you speak a false
statement that injures another’s reputation. So libel is relevant to authors.

If you write something that lowers someone’s standing in their community or impacts the
way others relate to them, that is defamation. Examples are statements regarding improper sexual
conduct, associating someone with a disease, accusing someone of illegal behavior, hurting
someone’s livelihood, and alleging racial or religious bigotry.

In court, the person you write about must prove that readers could be able to recognize
him or her by the setting, physical description, or other details in your book. If you publish under
your own name and write about your mother, for example, she (and everyone who knows either
of you) will easily recognize her.

Changing someone’s name and physical appearance is a good start, but it may not be
enough if other details give away who the subject is. People can claim defamation if someone
could reasonably identify them through the actions, clothing, quotes, or any number of
identifying details mentioned in your book.

If this is a potential issue with your book, give every person in your manuscript a
different job, way of dressing, distinguishing characteristics (tattoos, scars, body type, facial
features, etc.)—anything you can to prevent them from being recognized. In some cases, you
may even be able to change their gender, ethnicity, or relationship to you or to other people in

! Black’s Law Dictionary, “defamation,”
https://thelawdictionary.org/defamation/?channel=0Organic&medium=Google%20-%20Search.



your manuscript. Consider creating a “character” who is an amalgam of several real people’s
characteristics to conceal identifying facts.

A defamation claim can be based only on something stated as truth. So make sure all of
your facts are 100 percent true—and that you can prove it if necessary.

Personal opinion is also protected. However, you can’t simply word your accusation as
opinion with something like “It’s my opinion that Joan is an alcoholic and was drunk at the
time.” Opinions must be supported by evidence and facts that would logically and reasonably
lead to that conclusion. They also must be relevant to your story. For example, you could tell of a
time when you went to Joan’s house, saw her stumbling around the messy home, heard her
slurred speech as she mumbled or yelled, and smelled the familiar aroma of vodka on her
breath—and mention that you’d found her that way every time you visited her over the past
month.

Suppose you write that your neighbor was convicted of murder. He can’t win a
defamation suit against you if he was, in fact, convicted of murder. But if you write, “My
neighbor was crazy enough to kill someone,” you’ve got defamation issues.

A defamation lawsuit can only apply to a living person. It cannot be brought by an estate
or surviving relatives.

Businesses, however, can be defamed.

Invasion of Privacy

Even if everything you’ve written is true and can be proved, there’s another legal area
you need to consider.

Invasion of privacy is defined as “revealing private facts not related to public concern.”
Non-public individuals (i.e., not a celebrity, politician, or public figure) have a right to privacy
from the following:

intrusion on their solitude or into their private affairs

public disclosure of embarrassing private information

publicity that puts them in a false light to the public

appropriation of their name or picture for personal or commercial advantage

Individuals who feel that your book invaded their right of privacy may sue you for
publicly disclosing private facts. Private facts are sensitive information that the average person
would not want to share with the general public; for example, medical records, adoption records,
abuse, alcoholism, etc.

Some people don’t want their private lives made public. Would your sister, mother,
friend, or neighbor find what you wrote about her offensive? If so, reconsider whether your book
really needs those details. Carefully weigh the impact of disclosing inflammatory, sensitive, or
embarrassing information. Are such disclosures truly essential to your story or message?

Even if you write about other people in glowing terms, they may feel uncomfortable
being mentioned in your book. Perhaps they’ve put their past behind them, or they value their
privacy and don’t want other people recognizing them in your book and asking about the details
you mentioned.

Just as with defamation, an invasion of privacy lawsuit can only apply to a living person.
It cannot be brought by an estate or surviving relatives.



Conflicting Memories

Truth and fact aren’t always black and white. Your remembrances about the events in
your life and the memories other people have about those situations and conversations may be
different. Possibly very different.

In the preface or introduction of your book, include a disclaimer that this is your
recollection of events, that you’ve related them to the best of your knowledge, and that you’ve
changed some identities and details. (And make sure you’ve actually done that.)

A statement in the Acknowledgments can also be helpful. For example: “I would like to
thank the wonderful real-life people portrayed in this book. I recognize that their memories of the
events described here are different from my own.”

Depicting Criminal Acts

Does your manuscript include someone’s criminal escapades? Criminal acts are public
record. However, if the person who committed them has rehabilitated himself, he may not want
the crime to be dredged up again.

Even if someone has been convicted of a crime, he/she can sue you—and win—if any of
the information you present in your book is untrue or can’t be easily proven. And if you mention
their family members in a negative manner, those individuals can sue you too.

Public Figures

Public figures, such as high-profile celebrities (professional athletes, singers, dancers,
actors, heads of major corporations, etc.) and government officials (present or past), have less
protection against invasion of privacy. If unsavory facts can be classified as “public concern,”
you may be able to disclose certain details—as long as you can prove that you didn’t libel them
with “actual malice.” In a legal sense, actual malice is defined as publishing a statement while
either knowing that it is false or acting with reckless disregard for the statement’s truth or falsity.

Actual malice is not measured by what a reasonable person would have investigated prior
to publication. You must produce clear and convincing evidence that you knew the information
was false or that you entertained serious doubts as to the truth of your statements. A court will
examine the steps you took in researching and fact-checking your work.

Fictionalizing a True Story

You may think you can get around these legal issues by calling your story fiction. But
many of the considerations above also apply to fiction. Basing a fictional character on a real
person could land you in court just as much as revealing family secrets in a memoir. If someone
can prove that he or she is identifiable to a reader based on the setting, physical description or
other characteristics, that person may be entitled to sue you for defamation or invasion of
privacy.

If you wish to write a novel, study the craft of writing fiction. Then create a completely
made-up situation with completely made-up characters. You may base them loosely on events
that have happened to you, people you know, things you’ve experienced, and lessons you’ve
learned. But the characters and incidents must be different enough from reality that actual people
could not recognize themselves in your story.

For added protection, all fiction should include a disclaimer like this in the front matter:
“Names, characters, places and incidents either are the product of the author’s imagination or



used fictitiously, and any resemblance to actual persons, living or dead, is entirely coincidental.”
Just make sure that statement is true.

Analyze Your Motives

When writing your manuscript, keep in mind that you are telling your story—even if you
occasionally use anecdotes of other people’s experiences to corroborate yours. Your book should
be about your personal journey and how it resulted in the person you are today. It shouldn’t be
about punishing the people who hurt you. Are you writing your book to inspire and encourage
others? Or are you seeking revenge by writing an exposé?

You don’t need to call people nasty names or reveal secrets they might find
embarrassing. That will cheapen your book and make you appear unprofessional and immature.
Exposing private information for no purpose other than to harm someone or to thrill your
audience is not acceptable.

Be wise and practical. Don’t be egotistical or emotional. A book you’ll be publishing is
not the place to settle a score. Put your vanity aside and protect yourself and your family.

Do not use your book to get even with anyone, even if you’re publishing it under a
pseudonym. It may not be as anonymous as you think.

Express Permission

It may not be possible to obtain express permission from everyone featured or mentioned
in your manuscript, but you should give as many as possible the opportunity to discuss their
concerns. Consider what you are willing to leave out, and negotiate how much to reveal.

For anyone who does not grant permission, create a composite character and give that
person a fake name and details as discussed above.

For Invasion of Privacy

The best defense against a claim of invasion of privacy is consent. Consent can be written
or spoken, explicit or implied. For example, if you tell people at the beginning of a recording that
you are recording them for a memoir, and they let you do so, it will be difficult for them to later
claim that your memoir invaded their privacy.

Wherever possible, show what you’ve written to everyone mentioned in your manuscript,
give them the opportunity to clarify facts or otherwise reword for their preferences, and obtain
written and signed permission to use what they’ve authorized in your book. Also do this for any
letters, texts, emails, blogs, social media posts, interviews, photos, or other materials created by
someone else that you wish to include.

Some people, after they have a chance to consider the idea, will get excited about being
included in your book. They’ll appreciate that you sought their permission, and once given,
they’ll be emotionally invested in it and its success. They may want to help you promote it when
it’s published because they’ll feel that their life could have an impact on others.

Here is an example of a permission letter you could use:

Dear [name],

As we have previously discussed, | am preparing to have my book published, and
it is tentatively titled [title]. It is scheduled to be published by Redemption Press on or



around [date]. I would like your permission to include the attached material in my book.
[Attach the sections of your book that include, mention, or refer to the individual.]
By signing below, you grant permission to include this material in my book and in
any future revisions and editions thereof, including excerpts, throughout the world and in
all languages.
Please sign below and returned this letter via email, fax [fax number], or postal
service [your mailing address].

Thank you kindly.
Sincerely,

[your name (not your pseudonym)]

| grant permission to publish the material as requested above.

Date:

Authorized Signature:

Printed Name:

Title and Company (if applicable):

Street Address (including City, State, Zip):

When you receive these permissions, please forward them to your Redemption Press project
manager.

For Defamation

If your manuscript includes material that could pose a substantial risk for a defamation
lawsuit, Redemption Press will provide you with our Standard Release Form. It will be your
responsibility to obtain a completed and signed form for each individual involved.

Please send copies of all permissions or release forms that you obtain to your Redemption
Press or Cole Street Press Project Manager.

Steps to Avoid Getting Sued
If anyone mentioned in your manuscript could be upset by what you wrote, and you don’t
have express permission from that individual, take all of the following steps:

e Change the names of everyone in the manuscript, even pets. Change all locations.
Change any identifying or descriptive information or details.

e Don’tinclude spiteful, catty remarks that will incite anger in the people you’re
writing about. Do not purposely or subtly attempt to humiliate or embarrass the
people described in your book.



e Verify your facts. Don’t rely on your memory. Research public records, talk to others
who were part of your experience, review letters, pictures, and journals to confirm
information as thoroughly as possible.

e Add adisclaimer.

e Write under a pseudonym/pen name. Don’t tell anyone (except your publisher and
your lawyer) that you wrote the book. Promote it only under your pseudonym—no in-
person appearances or book signings. If people you know read it, they should not
have a clue that you wrote it.

e Consult a literary attorney and ask him/her to flag any sensitive areas so you can
change them. Paying for an hour or two of legal time is far better than being a
defendant in a court case.

For further information and details on this subject, look for Amy Cook’s Writer s Digest
articles on these topics at https://www.writersdigest.com.

Publication and Marketing

If we believe that your book could result in legal issues for us, we reserve the right not to
publish it under our imprint. We can still help you with editing and polishing it, and providing
cover and interior design assistance. We can also work with you to set up your own Amazon and
Ingram Spark accounts so you can self-publish and distribute the book under your name or
pseudonym (and your own publishing imprint if you wish).

The Redemption Press marketing strategies that don’t directly relate to us will still be
available to you (for example, consultations with our professionals on social media promotion
and book launches).

However, marketing strategies that do connect to us directly will not be available to you.
For example, the Christian Publishing Expo does not allow self-published books; Redemption
Press is the only independent publisher that CPE accepts. And your book will not be carried in
the Redemption Press bookstore.

We will discuss with you the possibility of replacing the unavailable services with
alternative options.

DISCLAIMER: This document contains information gathered from a variety of legitimate
sources. It is not meant to take the place of professional legal counsel. If you are uncertain about
the legal liability of what you have written, contact a literary attorney regarding any concerns
you may have.

It is an infringement of copyright law to reproduce this publication, in part or in whole, without the
express permission of the author. To request permission, please e-mail Kathy@Kathylde.com.



